IN THE SUPREME COURT OF MISSISS PPI

NO. 2003-CA-00388-SCT

TONI DAE ANDERSON CHRISTIAN

V.

DAVID ANTHONY WHEAT

DATE OF JUDGMENT: 1/10/2003
TRIAL JUDGE HON. SEBE DALE, R.
COURT FROM WHICH APPEALED: FORREST COUNTY CHANCERY COURT
ATTORNEY FOR APPELLANT: PENNY JONES ALEXANDER
ATTORNEY FOR APPELLEE JOSEPH EDGAR HLLINGANE

W. J GAMBLE, Il
NATURE OF THE CASE CIVIL - DOMESTIC RELATIONS
DISPOSTION: REVERSED AND RENDERED - 07/01/2004
MOTION FOR REHEARING FLED:

MANDATE ISSUED:

EN BANC.

COBB, PRESIDING JUSTICE, FOR THE COURT:

1.  Themother of afour-year old boy gopeds from the chancery court’s granting of vistation to the
boy’ snaturd father, whoisinthe custody of theMissssppi Department of Correctionsand isincarcerated
inthe South Mississippi Correctiond Ingtitutionin Legkesville, Missssppi. David Anthony Wheet (Whest)
was adjudicated thenaturd father of Anthony Gabrid Wheet (Gabe) astheresult of aPetition for Judgment
of Hliationfiled by Gabe smoather, Toni Dae Anderson Chridian (Chridian). Theorder of filiation awvarded
Christian full care, custody and control of Gabe, and held in abeyance and suspended dl matters of

vigtationand child support until Wheat was rd eased from the penitentiary. Threemonthslater, Whest filed



the petition for modification of vigtation, and was granted monthly vigitation at the penitentiary. Chrigtian
filed mations for reconsderation and anew trid, and amotion to Say the order with the chancery court,
which were denied. Shethen filed an goped to this Court. Additiondly, Chrigtian filed aMation to Stay
Pending Apped and a Mation to Suspend Rules and for Recondderation of Mation to Stay Pending
Apped with this Court, which were both denied.
2.  Because Wheat did nat met his burden of showing thet vigtation was in the best interest of the
young child, we reverse and render againgt Wheat and in favor of Chridian.
FACTS

13. Although Chridtian and Whest never married, they had ason, Gabe, who was born December 2,
1998. Wheat has been incarcerated snce January, 2000, and in June, 2001, he was sentenced to two
concurrent tentyear prison sentenceswith five additiond yearsof post release supervison, onefor robbery
and onefor sdle of acontrolled substance. Whest tetified that he works as atrustee doing refrigeration
work outsde of the prison, has accumulated three years of trustee time and will be rdleased from prison
in October of 2006.
4.  Chridianfiled her Petition for Judgment of Hliation in March, 2002. In awarding full custody to
Chridtian, the Forrest County Chancery Court Sated:

Itis, therefore, ordered and adjudged thet the Defendant, David Anthorny Whedt, isthe

neturd father of theminor child, Anthony Gabrid Wheet, and that the mother of the minor

child, Toni Dae Anderson, is hereby awarded the full care, custody, and control of sad

minor child, and that all matters pertaining to visitation on behalf of the

Defendant, child support, hospitdization, medica, and dental on behdf of theminor child

arehereby held in abeyanceand suspended until the Defendant isreleased

from the confines of the Mississippi State Penitentiary.

(empheds added). Three months later, Wheet filed a Pdtition for Maodification, requesting vistation with

his son & the prison, Sating that the paternd grandmother wiould be respongible for trangporting the child



back and forth. Chrigtian responded negatively, saying that the issue of vigtaion was settled with the
Judgment of Hliaion, which denied vigtation while Wheat remained in prison, and requested the court to
mantain that postion. A hearing was hdd in January, 2003, a which the chancdlor heard testimony from
only Chrigian, Whest, Chrigian’ s father and Wheat’s mother.

B.  Thaeaemay factsin digoutein this case induding: the amount of time Wheat oent with Gabe
and the amount of support that Wheat and hisfamily provided for Gabe: whether Whest |eft Chridtian or
Chrigian left Wheat; whether Whet tried to maintain a raionship with the child or if he was prevented
fromdoing so. There was evidence presented that Wheat and his mother provided aminimum amount of
support for Gabe until around January, 2002.

6.  Therewas no dispute that prior to March, 2002, Chrigian dlowed vigtation to Gabe's paternd
grandparents. It isdisputed whether she authorized the grandparentsto take Gabe to see Whest in prison
onseverd occagons InMarch, 2002, Chridtian terminated the visitation saying thet shedid not want Gabe
taken to the prison to see Whest.

7.  Therewastesimony from Wheat and hismather concarning the visiting areaat the prison. Wheet
presented the areaas aroom gpproximatdy 60' X 60, witha TV, play room, coloring books, swings, and
vending machines, wherethe guards do not have wegpons, and therearedwayskidsthereon vigting days
He sated that the kids think it islikeaMcDondd's play house

8.  Chridian tedtified that she did not want Gabe going to the prison because he was a a very
impressonableage Additiondlly, Christian said thet Gabe bardly knew Wheet, and that Wheet had had
ayear to build ardationship with Gabe, but did not doit. But she dso gave conflicting testimony thet she

did not want Whegt around Gabe, and she and her father prevented Whest from coming around because



he took drugs and was dangerous. She a0 tedlified that shefiled the petition for filiation in order to get
custody S0 thet she could prevent Gabe from being taken to the prison.

9.  Chridian'sfather tedtified thet he bdieved that it was dangerousfor Wheet' s parentsto take Gabe
anywhere because they drink and could have an accident.  Prior to this testimony, Chancdlor Dde hed
questioned MarshaWhegt on her driving record and whether she had insurance. Shetedtified thet shehed
insurance and hed never gotten atraffic citation of any kind.

110.  Inabench ruling on January 10, 2003, the chancdllor granted Whest’ s vistation request, Sating:

Toni doesnt want her child to vist with her child'sfather, withwhom shelived for
along period of time, and by that brought this child into the world, because helsin prison.
Wil, that child's going to know hesin prison if hedoesn't know it now. If hedoesnt see
him until hesten years dld, heés going to know hisfather wasin prison. And that'safact
hels going to have to live with, which he did not contribute to.

David has alot to make up for and what he has short changed his child, and it's
gaingtobean obligaion hesgoing to befaced with for along period of time. | think the
Court could, of its own valition, impose an obligation for accruing child support, but it
wouldn't do any good. But if I'm till around when Dave gets out of the penitentiary and
they dat looking for child support, Il remember it and I'll be aware of dl the
adrcumgtances. 1l take[9¢] to make some requirementsthat might be other than theusud
requirements.

David, by hisown valuntary action, has placed himsdlf inapostion wherehe cant
discharge the obligations that law imposes on him. Whether these parents like it or not
they're the ones that are respongble for this child being in thisworld and being forced to
live with facts and drcumstances as they exist and nat as they would like to have them
exig. And the child may get to be severd yearsold or an adult and decide hisfather ant
worth ayou know what, but thet's his opportunity to arrive a that condusion and not to

be taught that by somebody dse.

Thefactsarewhat they are. And you don't do children any particular greet favor
when you try to shidd from them knowledge of what thefactsare. I they got ano-good
mama and daddy, they're going to find it out, and they're entitled to find it out for
themsdves. It'snot aplessant thing to vist somebody in your family & aprison. | have
hed great opportunity to observe that having sarved for a number of years on the
penitentiary board. | know what went on in the penitentiary, and | know whet vidtation
was. | could obsarve what the impact was on families, those on the outsde as well as



those ontheingde Itisnot agood Stuation. But try as you might, you're not going to
keep this young child from knowing exactly what's gone on. One way or ancther hels
gaing to know.

It is not because Gabe desarves -- | mean David desarvesit because hisconduct
-- if wejust wanted to judge him on his conduct, the law would say hesforfated most of
hisrights He doesn't deserve much. Heswhere heis by his own voluntary conduct. It
isnot the prerogative of the other parent to meke the ultimate judgment for Gabe about
rdationship with hisfather. 'Y ou can advise, you can counsd, you can underteke to meke
himunderstand proper conduct and good mord prind plesand what'sacceptablein society
and what's not acceptable, but you can't shidd him from being exposad to redties of life

It's my opinion that a youngdter is entitied to have an opportunity by exposure
under proper circumstances to both parents. Protections have to be imposed and risks
thet could betherehaveto belimited and removed if possible. Itismy finding and opinion
that thischildisentitled to be exposad to hisimprisoned father -- nat extenavey. Thet will
depend upon the rd ationship thet can be brought to exist between the parent and the child.

It isnot Toni's place to tel Gabe thet his father is ano good o and so nor vice
varsafor Gabe-- for Davidtotdl Gabethat hismother isnarrow-minded and doesnt like
him and is not going to do anything to show kindness or condderation toward him. He's
goingtofind dl thet out for himsdlf. Y'dl dont haveto try to tdl him. If you gart trying
to tdl him and shgpe his mind about the other one, you may be doing your own sdif
damage. Y ou better sop and think about that.
I'm going to provide vidtation . . .(discusson of vistation detalls)
| reiterate, | think the child is entitled to have an opportunity to know both his
parents. And astime progresses to come a point when he gets old enough and hismind
metures enough to begin to make hisown decisons about his rdaionship with hisparents
and his assessments of their worth in hislife
11. Thevigtaion order dlowed for vigtation one Saturday per month, with the dipulation that Marsha
Whest pick Gabe up & Chridian’shome at 8:30 am. on Saturday morning and return him by 4:00 p.m.
thet same day. Chrigtian gppeded from this order granting vigitation while Wheet isincarcerated.
f12.  Chridian brings oneissue for gpped: whether the best interest of the child was congdered before
the order for vigtation was imposed. She argues that the chancdlor did not consder the child's best

interest because there was no testimony introduced concerning the child' s best interest and no finding by



the chancdllor thet the child’ sbest interest wias even considered. Wheet contends that the best interest of
the child was considered, and that the chancdlor found thet iswasin the best interest of the child to have
some exposure to hisincarcerated father, who wishes to be part of hisson'slife,

ANALYSS
113.  Vigtaion and redrictions placed uponit arewithin the discretion of the chancery court. Newsom
v. Newsom, 557 So.2d 511, 517 (Miss. 1990); Clark v. Myrick, 523 So.2d 79, 83 (Miss. 1988);
Cheek v. Ricker, 431 So.2d 1139, 1146 (Miss 1983). Where achancdlor has made factud findings
on the matter of vidtation, this Court will not disurb thosefindingsunlesshisfindingsare not supported by
subgantid credible evidence, he has committed manifest error, or he has applied the erroneous legd
gandard. Bredemeier v. Jackson, 689 So.2d 770, 775 (Miss. 1997). However, whilebeing atentive
to the rights of a non-custodid parent, he must keegp the best interest of the child as his paramount
concern. Harrington v. Harrington, 648 So.2d 543, 545 (Miss. 1994).
114. A paty seeking the modification must show that a prior decree is not working and that a
modification is in the best interests of the child. Cox v. Moulds, 490 So.2d 866, 869 (Miss. 1986).
Whest supplied no testimony concarning what would bein Gabe sbest interest. There was no showing
that it would be advantageousin any way for Gabeto vist Wheet in prison. On the ather hand, Chrigtain
tedtified that Wheeat was dangerous and thet shewasfearful of him. She dso tedtified that Gabe was very
young and impressonable, and she was concerned about Gabe being a the prison. She dso tetified thet
Gabe did not know hisfather, and Whest did not disoute this. The chancdlor, in his bench ruling, even
discussad that vigtation in a prison stting is “not a good Stuation.”  Paticularly in light of this contrary
tesimony, it was incumbent upon Whest to make some showing thet maodification to dlow the vigtation
was in the begt interes of the child, and for the chancdlor to keep the best interest of the child as his

6



paramount concern. Thechancdlor medeno finding of what would bein thechild' sbest interest; hesmply
dtated that hefdt that the child is entitled to have an opportunity to know both parents. 1t ishard for usto
understand how the chancellor can make a determination that must be based on the best interest of this
child without heering any testimorty concarning the child' s best interest. The only tesimony heard by the
chancdlor was from Gabe' s parents, hismaternd grandfather and paternd grandmother, and none of this
tesimony concarned Gabe's best interest.  There was no tesimony by anyone dse, professond or
otherwise, regarding whet, if any, impect the exposure to the prison environment might have on an
impressoncble four or five year old boy. Should this case come before this Court again on a subsequent
petition for modification, it is imperative thet the party seeking the modification show proof of the best
interest of the child.

115.  Thespedific question of vidtation rights of incarcerated parents has not heretofore been addressed
by this court, and because we render in this case on different grounds, wedo nat indude an andyssof the
question here. Juridictions which have reeched the question of vigtation rights of incarcerated parents
generdly expressthat incarceration, aone, is not sufficient to predudevistaion. The courtswhich have
denied vigtation mog often have done so where the incarcerated parent has been convicted of aviolent
crime, patticulaly if thecrime was committed againg the child, and thereis evidence that the parent would

be athreet to child. See In reHall, 582 N.E.2d 1055 (Ohio Ct. App. 1989); Pacheco v. Bedford,

! See Nicholson v. Choctaw County, 498 F. Supp. 295 (S.D. Ala.1980); Valentine .
Englehardt, 474 F. Supp. 294 (D.N.J. 1979); O'Bryan v. County of Saginaw, 437 F. Supp. 582
(E.D. Mich.1977); Mabra v. Schmidt, 356 F. Supp. 620 (W.D. Wis.1973); Michael M. v. Arizona
Dept. of Econ. Security, 42 P.3d 1163, 1165 (Ariz. Ct. App. 2002); In re Smith, 112 Cal. App.3d
956, 169 Cal. Rptr. 564 (1980); Hoversten v. Superior Court, 74 Cal. App.4th 636, 88 Cal.
Rptr.2d 197 (1999); Smith v. Smith, 869 SW.2d 55, 57 (Ky. App. 1994); Nielsen v. Nielsen,
348 N.W.2d 416 (Neb. 1984); Hervieux v. Hervieux, 603 A.2d 337, 338 (R.1. 1992); Suttles .
Suttles, 748 SW.2d 427, 429 ( Tenn. 1988).



787 A.2d 1210 (R.I. 2002); Suttles v. Suttles, 748 SW.2d a 429. In one of these cases, the court
dated that trangporting a child to prison on aregular bass gives a presumption thet vigtation isnot in the
childsbestinterest.In re Hall, 582 N.E.2d at 1057. Becausethisissuehasnot beenrasedinthiscase,
wededineto ruleonit at thistime
CONCLUSION

116. Becausethere was no proof that vigtation in the present casewould beinthe child' sbest interes,
we reverse the chancdlor’ sjudgment, and we render judgment thet visitation isterminated until suchtime
asit can be shown thet it isin the best interes of the child to resume vigitation.
117. REVERSED AND RENDERED.

SMITH, CJ.,, WALLER, P.J., CARLSON DICKINSON, AND RANDOLPH, J3J.,

CONCUR. EASLEY, J.,, CONCURS IN RESULT ONLY. GRAVES, J. DISSENTS
WITHOUT SEPARATE WRITTEN OPINION. DIAZ, J., NOT PARTICIPATING.



